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Swmnary

The Federal Communications Commission (Conunission) has sought conunents on a Notice of

Proposed Rulemaking in WT Docket 97-197 to establish procedures for filing and reviewing

requests filed pUrsuant to 47 U.S.C Section 332(c)(7)(B)(iv)-(v}. These procedures must take

into a<:count t~ fonowing points.

Part 1: Worker health and safety iI,uCI

1. It is under the jurisdiction of courts ofcompetent juridietion and not the Commission to settle

disputes ariain$ over state Of local juri§dietion regulations to determine ifCommission licensee's

are complying with Commission radiofrcquency (RF) exposure guidelines, e.g. as given in 41 CFR

section 1.1310:and section 2.1093. which pertain to power density and specific absorption rate

limits respecti\lely. This is the view ofthe Commission's Local and State Goverment Advisory

Committee in its Recommendation #5 of June 27. 1997. This findina that the Commission should

refrain from further attempts to preempt state and local regulations is also supported by a

resolution oftbe 65th Annual Conference ofMayon in San Francisco, California June 2Q.24,

1997 where it ~soleved that it "Opposes the actions of the FCC which are designed to Jimit,

remaw. or in din)' way alter the authority of local governments to make decisions regarding tM

placement. corulructJOn, and modification ofpersonal wireless service jacilities. including

monopoles anti towers.

2. Informatiort pertaining to the health and safety impacts ofRF emissions from any existing or

pt'oposcd Conimission licensed facility aro relevant to actions that states and local jurisdictionl

may need to t~e to "protect lhe public sqfety and welfare " as provided for in 47 U.S.C. section

2S3(b). These actions are not only limited to approving a permit or zoning for a penonal wireless

service faciUty~ but also pertain to building code matters relating to attenuating signals, informing

persons ofpot~ntial exposure dangers, given that the Environmental Protection Agency haa

reported bioJoSic:a1 effect. with potentially adverse outcomes bolow the ha.urd threshold ofthe

Commission [for examplt. see the EPA report, Biological Effects ofRadiofrequency Radiation,

EPA-600/S.83-026F, September,19M]. Also note, the Food and Drug Administration (FDA)
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warned the Commission that its guidelines "do not address lhe indirect, but potentially harmful

~ffect$ 01el~omagnetic interference with medical cU'Vials. ~ effects can tndtlceJalhles ill

medical devi~es thal can celLI' iJtjMl1 or .at1J, " [FDA to FCC letter ofJuly 17. 1996. ET

Docket 93-62]. Therefore, in order to help prevent injUJ)' or death clue to the Commission's

aUowed exPQsure levels, it is necessary for sta.tes and local jurisdictions to meet their

responsibilities by assessing the nature and extent ofRF exposure and then to inform those

potentially at :risk to injury or death 10 appropriate precautions can be taken. Thus. independent

ofapprovaJ ofa permit, at hearings and zoning meetings p~ntation ofhealth and safety iuuea i.

relevant and qecessary for being informed of potential hazards which a given land userequeJt may

cause and planning appropriate mitigation actions. This applies to both public places and

exposure in th~ workplace. To prevent such presentation of information would also violate

constitutional guarantees of freedom ofspeech and due process.

3. Worker RF health and safety program elements to mitigate any increase in potential risk due to

higher exposure are among the factors which states and local juridietions can measure to evaluate

compliance with Conunission rules that pennit higher exposure levels to workers than to the

public.

4. Courts ofcompetent jurisdiction may rule on whether a party to a dispute inappropriately

sought relieffrf)m the Commission under ~1 U.S.C. 332(c)(7)(B)(iv)-(v). This ruling can be

made when a state or local jurisdiction receives notice from the Commission of complaint of such

a party, and may then apply to I couI1 ofcompetent jurisdiction to rule that it hu jurisdiction.

Commiuion N~es should provide that when such a determination is made by a court of competent

jurisdiction that the Commission will allow the dispute to proceed through the courts.

S. State and local jurisdiction decision baaed upon public opinion and public fears about potential

adverse health ~d safety effects from IlF e"P0sure do not qualify as being made "on the basi. of

the environmental effectS of radio frequency emissions" since such fears may exist without any

actual envirorunental effects oC4;urini. The Congressional statute is referring to itate and loea!

regualtion that is based on the assertion of the existence of certain environmental effects. direct or

indirect, and that the regulation is based upon such llS!efted actual effects
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6. A use ofland, even near that ofanother party which causes that party a legitimate and

reasonable "fear of injury" has been found by the courts to be a "taking" and requiring

compensation under the 5th amendment. Thus, evidence ofa pOllible unconstitional action must

be allowed in proceedings.

1. The CODU)lssion cannot preempt any state or local jurisdiction regulation this is hUed upon

justifications other than those upon which 'the Commission may preempt. Rather, the Commission

should only rule on whether a justification should be set aside, and then a coun ofcompetent

jurisdiction could decide a matter on the remaining evidence. Shoud the Commission preempt a

regulation, a court of competent jurisdiction could re-instate it as long as it showed that the

justification was outside the scope ofthe matters the Conunission could review.

8. The Commission must make its decisions based only upon justifications given, and may not

speculate on hPw much of the evidence in the record affccted the decison. To do otherwise

would be an unconstitutional act violating due process and the 10th amendment, as it is the right

of states to de.ermine the justification for their judicial decisions,

9. The Commission may not preempt agreements made by private entities, but only by

governments and their instrumentalities. which exclude private entities· Illy forceful 'taking'

would be protected by the 'due procesa' provisions of the Sth amendment.

10. There should be no policy of -Rebuttable Presumption" and the Commission needs to chinle

ita general policy on this matter. Fint there is a history of Conunission licensees not foUowing the

law and mispreeenting to government bodies, as was detenninded by the California Public Utilitie.

Commission which issued tlnes ofover 54 million for such iUesal action.. Second, the

Commission's ~les for excluding an evaluation are inadequate and may allow out·of-compliance

conditions due to (i) taU buildings near lUsh transmittert, and due to (ii) multiple tranmittcr. each

owned by differ:ent operators and where each transmitter is 'under the limit' for requiring an

evaluation.. F~hermore, the record indicates operators themselves will not be able to identifY

sources ofmultiple transmitters. In this regard the Commiuion must establish a meanl whereby

any party can futd a listing oCthe location of all individual Commission licensed transmitters.

Furthennore, Elnd in any cue, the Conunission mull establish an inspection program, like many
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other regulatory federal agenciel so it can evaluate to what extent its assumption ofcomplianceis

correct. Furthermore, requiring proofofnon-compliance is too difficult a requirement for merely

ha.ving the Commission decide to ask for evidence ofcompliance. Complaints sufficient to jultifY

Conunission review need only indicate a concern that limits may be exceeded.

12. An linterested party' is any party asked to participate by those living or working near a .ite or

who are faced with similar concerns u at a disputed site, and 18 such are legitimate intervenors.

13. The Commission erred in believing it can preempt operations - therefore actions to regulate

operations may not be preempted, including conecting lnfonnation.

14. The Commission does not have authority to preempt health and !\afety regulations, as

Congress never designated it to have such authority. Thus review of state and local jurisdiction

regulations pertaining to health and safety may not be preempted by the Commision, but are

subject to review by the Courts ofcompetent jursidiction.

15. "Environmental effects" on which the Commi.ion can preempt are thoIe for which its

auidelines provide protection. It is contrary to the due process provisions of the constitution to

preempt regulations pertaining to effects for which the Col'llJ'Ttission's limits are known not to

provide protection. e.g. medical device failures from R.F interference.



Before the

FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the matter of testing and documentation )
requirements releated to the environemental )
effects of radio frequency emissions )

WT Docket No. 97M 197

The Secretary
FEDERAL COMMUNICATIONS COMMISSION
1919 M Stree~N.W. Room 222
Washington, d.c. 20554

To: The Commission

COMMENTS
On Notice ofProposed Rulemaking in WT Docket No. 97-197

as described in FCC 97~303 released August 25, 1997

The Federal Communications Commission ('Ithe Commission') has stated in its Notice Of

ProposedRult~makingin WT Docket No. 97-197 (NPRM), included in the COnmUssion notice

FCC 97-303, that,

:"we .seek comment on proposedproceduresfor filing and reviewing requestsfiled

pursuant to Section 332(c)(7)(B)fiv)-(v) ofthe Communications Actfor 1'elieffrom state or local

regulations on the placement, C011.ftruCtiOn, or modification ofpersonal wireless service/acUities

baseddirectlY. or indirectly on the environmental effects ofRF emissions. " [NPRM, para. #117]

In accordance;with the Commission's NPRM, the Ad-Hoc Association ofParties Concerned
I

About the Federal Communications Commission Radiofrequency Health and Safety Rules ("Ad­

Hoc Associatipn") respectfully appreciates this opportunity to submit these COMMENTS.

A. Introduction;

1 The Ad-Hoc Association has been a participant in the rulemaking proceeding ET Docket 93-
,

62 and has su~mitted a Petition tor Reconsideration ofthe Commission's Rule and Order 96-326,

and to which the Commission has recently responded in its Second Memorandum of Opinion and

Order FCC 97-303 In its Petition for Reconsideration the Ad-Hoc Association specifically



requested the cbommission to acknowledge the authority of local jurisdietions to require

measurements telated to a variety ofRF health and RF safety considerations [Ad-Hoc 96..326

Petition at pages 7·9,13-14, 16-18], and appreciates the opportunity ofcommenting further on

this matter.

B. Juriadiet~n to Beau1ate Compliante

B,l CommcJlts of the FCC Lotal and State Governmen·t Advisory Committee

B.l.l The FOe Local and State Government Advisory Committee C'LSGAC") correctly states

that the Comrlussion does not have authority to preempt state and local jurisdiction regulations

providing for ~ommission licensees to demonstrate compliance With the. Commission's regulations

concerning RF exposure limits, and states,
"SectiOn J32(c) ofthe Communications Actprovid8s that state and local governments.

may 001 reguJpte the placement, construction and modification ofpersonal wireless service
jacilities on t/,le basis of the environmental effects oj radio frequency emissions to the extent that
suc,'h!aci/itieJ comply with the Commission's regulations concerning such emissions. The
Telecommunft:;aficms Act thus preserves the at4thority ofstale and local governments: to ensure
that personaliwireless service facilities comply with the Commission's RF emission regulations. H

[LSGAC Ad~sory Recommendation #5, June 27, 1997]

B.• t.2 Moreover, the Commission itself notes,

''Neither the text of the Act nor the legislative history indicates to whateXlent localities

are permitted to request that personal wirelessproviders demonstrate compliance with our

guidelines." ;[the Notice, #142J

B.l.3 Since botb the Commission and LSGAC agree that 47 U.S.C 332(c)(7) ("Paragraph 71t
)

does not add~ess any limitations on the extent localities arepermiltedto requrest that personal
I

wireless providers demonstrate compliance with the Commission's guidelines given in 47CFR
I

Section 1.13110 and 47 CPR section 2.1093, it follows that this is a field not restricted by

Paragraph 7 ~B)(iv)-(v), and that state and local regulations to detennine compliance should be

reviewed by ~he court ofcompetent jurisidction should Conunission licensees find there is cause

to seek relief - as argued by LSGAC. Accordingly, since both the Commission and LSGAC agree

thatParasraph 7 gives states and local jurisdiction to regulate to assure compliance, but does

indicate any limit on such regulation· this leaves the field open, and the Conunissiori may not
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preempt such regulation under Paragraph 7, but rather leave the matter to a court of competent

jurisdiction to isettle disputes, which is what Congress intended when it prepared Paragraph 7..

8.1.4 The ab~ve finding is further supported by considering that LSGAC's arguments that

(i) the Commission does not have the field staffto properly monitor compliance, that

(ii) tha~ states and local jurisdictions have an obligation and demand by their constituents
I

to assure compliance is met, and

(iii) th~t facilities may in fact, operate out ofcompliance - especially with the emphasis of

the Conumssion and local jurisdictions on co-location of transmitters.

B.2 Paragraph 7(iv) which limits state and local regulation of personal wireless service facilities
]

provides that $uch limitation only applies when regulations are on the basis of the· IIenvironmental

effects" ofRF!emissions. State and Local regulations to assure compliance with the Commission's

limits in 47 eRR Sections 1,1310 and 2.1093 are not based upon any environmental effects other

than those identified by the Commission, accordingly, Paragraph 7 provides that such regulations

to be reviewed by the courts, not the Commission
I

Co CQmmiss~og procedures for reviewing worker BF healtb and laCety proaram

regulations !

C.I. Concerning Commission procedures to be developed to review state and locilljurisdietion

worker RF hetlth and safety program regulations, "riffecttNlpersOIlS" who can have 9tanding at
i

any Corrunissipn review of state or local jurisdiction worker RF health and safety program
i

regulations, sHould include all employed or contract workers who in their judgment may give a
I

bona fide health or safety reason, or other bona fide quality of life consideration included within

the scope oft~e National Environmental Policy Act of 1969 [42 US.c. Section 4321,~J for
I

why they may Ibe potentially adversely affected during their work concerning the placement,
I
I

construction, ~odification, or operation or any personal wireless service facility or other
I

Commission li~ensed facility. It also includes the 'designated representatives' of such workers as

may be indicated in a written authorization, except that recognized or certified collectiv~

bargaining agents shall be treated automatically as a 'designated representative' without regard to

written employee authorization [such as provided for in 29 CFR section 1910.1020(c)(3)].
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Persons shoul~ not be excluded based upon whether they may not be exposed to RF·axposure·

levels exceeding.certain values) fur this may well be one ofthe items of dispute and t~ be resolved .

at the end oft~e Commission's review, not at the beginning~,

C.Z. Do not ~opt a policy of 'rebuttable Presumption' regarding RF exposure tevel.:Cor workers .'

(or for the ge~eral public).

When ~ state or local jurisdiction makes or enforces a regulation requiring monitoring or
. .
i

measuring be trtade to evaluate aworker RF health and safety program, there should be no .

Commission policy of "Rebuttable Presumption," and the Commi5sion needs to ~han~ itt general

policy on this tnatter. The same policy should apply to general public protection from RFhealth
I ,

I

and safety effects, The reasons for this are:

(1) It ~ppears there is a history ofCommission licensees sometimes having difficulties

demonstrating Compliance and properly correctly reporting information to govemmentalagencies,

as was dete~nded by the CalifomiaPubllc Utilities Commission (Cal. PUC) which ilsued fines

ofover $4 miBion regarding compliance matters,6 This includes a California Public Utilities
I .
;

Commission i*terim report' which documents what appeared to be non-eompliance of 16

differenent ce*ular phone companies in a number ofcounties throughout CaJiforraia. atld incluclina .

148 apparent ~iolations noted in this interim report, for which it was asserted that conflicting or

inaccurate inf~rmation was given to one or more government agencies. [See sumntary:on pages 5

through 10 in iattached Exhibit.]. One outcom.e ofthe inves.tigation was an announce:unent in the,

Loa Angeles 'times by one cellular phone company in whicba statement includes that it,
I . .

"apoldgizesfor any inconvenience itJ failure to complyfully may have caus~d the public
. .

authorities.IT~os Angeles Times, April 16, 1995, pale A14, see exhibits]'l.

While it is hoped that matters have improved. the fact thatconflicitjng or inacuurate

information a~peared to have been given by a number ofcompanies to one or more g~vemment

agencies, is Ptlma facie evidence why the Commission should not adopt a policy ofrebuttable .

presumption dfcompliance - as one should not assume compliance if past experienceindicB10IJ

there are som~times apparent patterns which do not justify assuming oompliance.



(2) The Conunission's rules for excluding an evaluation are inadequate and may allow out­

of-compliance conditions due to (i) tall buildings near 35 foot high or higher transmitters on

towers or other non-occupied structures [see 47 eFR section 1.1307], and due to (li) multiple

tranmitters each owned by different operators and where each transmitter is 'just under the limit'

for requiring an evaluation [see FCC 97-303, para. #76]; communications workers installing,

maintaining, Of repairing in the area of such multiple transmitters or high height transmitters may

be especially at risk to out-of-compliance exposures while yet no routine evaluation is required

under the Commission's present rules.

(3) The record indicates operators themselves will not be able to identify sources of

multiple transmitters. In this regard the Commission must establish a means whereby any party

can find a listing of the location of all individual Commission licensed transmitters. For example,

u.s, West, Inc., in, its Petition for Reconsideration of the Commission's Report and Order in ET

Docket 93~62. in FCC 96-326, [at page 7J noted, "Localities increasingly are requiring acceptance'

ofcollocation arrangements as a condition ofzoning authority," and also state, "Furthennore, any

incumbent a.lready complying with RF exposure standards should be entitled to expect newcomers

to hold it harmless and bear costs ofpreventing or remedying whatever excessive RF emissions

their operations would cause." Such statements seem to indicate that in environment ofco­

location; there is a real risk of curnmulative exposures exceeding limits. By the Commission's

defining a TaciliW as only the transmitters at a site owned and operated by one entity, then clearly

if all the co-located transmitters/facilities from different entities are just under the limit for

requiring an evaluation, then no evaluations will be done, but limits can be exceeded. Hence,

there is no reason to presume the cummulative exposure 8t a site with co-located 'facilities' is in

compliance

(4) In addition, and in any case, the Commission must establish an inspection program,

like many other regulatory federal agencies so it can evaluate to what extent its assumption of

compliance is correCt. Indeed, many federal agencies do not fonnulate policy based upon a

'rebuttable presumption ofcompliance -e.g ms, Dep of Agriculture meat inspectors, Dept. of

Treasury bank inspectors - whole Savings bank: fiasco costing the tax payer billions was due to

-5-



too much relying on compliance, Nuclear Regulatory Conunission, HUDfound out dangers ofnot

checking

(5) Th¢Ad-Hoc Association is not aware that the Commission has evaluated its

presumption regarding the examples. Ifthe Commission believes it should pursue this approach-,

then it should eite studies showing that its past assumptions have been correct, e. g. that AM radio

stations SAR I¢vels are not ex.ceeded for AM workers.

(6) To rebut) parties need to know where transmitters are, their height, and power output.

Local jurisdict10ns may not be able to afford to maintain these records. The Commission must

develop a systtm so this information is readily available and in a form where maximum power at a

site from all nearby sources can be detennined..

(7) It iis too strict a standard to require a concerned party to make a "prima/arie' case

for non compliance. " and to bear the "initial burden ofproofand would be required to

demonstrate that a particular facility does not in fact comply." This is because states or local

jurisdictions o~en lack the knowlege, technical expertise or equipment. and do not have readily

available all of,the information needed to meet the test of the Commission. Also, the

Cominission does not give clear guidance in its BuUetin 65 for determining exposure inside

buildings. For1example a study by the National Telcommunications and Information

AdtUinistratjo~ (NTIA), reported that for locations in rooms with just one wall between a 900

MHz transmit~r and the receiver. that 30% ofthe measurements were IU'ItIU: inside a residence
I

than outside (~e NTIA Report 94-306. Figure 21, page 30, May 1994], mostly due to reflections

and curvature bf signals around comers. Indeed, the Ad-Hoc Association in its Petition For

ReconsideratiQn of the Rule and Order in Et-Docket 93-62, in FCC 96-326, provided

documentatio~ from a peer-reviewed published study by 0 ,P. Gandhi, an expert in dosimetry I and

whom the Co~mission named as among those using appropriate scientific techniques [FCC 96­

326 at para. #70); he reports that due to reflections off electrically reflective comers (like
I

aluminum siding on a house), that power denisty can increase 16 fold or more above that due only

to the direct signal and reflections from ground. [see Ad-Hoc FCC 96-326 petition at page 7, item

10, footnote 46 therein]9. Moreover, to show i1 conciusive proof" of out of campHane'e) the

-6-



Commission may require, not predictions, but actual measurement; however, worst cue'

maximum levels occur when there is the greatest moisture in the air, as when there is a heavy rain;

because water absorbs and thus attenuates the RF signal high power must be used to reach the

edge of a service area - but who takes measurements in the rain? Therefore, it may be very

difficult to "prove" out-or-compliance unless the Commission's procedures allow as proof'worst

.case' perdictions, including exposure due to comer reflections - as noted above, and as not

mentioned in OET Bulletin 65.

FurtheOnore, OET Bulletin 65 is inconsistent with the conclusions of the Commission

regarding computing 'worst case' conditions. The Commission notes that,

l:.4s pointed out by the Ad-Hoc Association, in some circumstances multiple antennas
may be used on the same tower by the same transmittingfacility, and even though the radiation
center might h~ more than 10 meters above ground, the lowest antenna couldbe near enough to
ground to cauSe excessive RF electromagneticfields. While we do not think such situatiom are
very common ~oday in the servicesforwhich we based our categorical exclusion on height to the
antenna radiaiion center, this may not always be the case in the future. A.ccordingly, we are
amending the fategoricaJ exclusions that are currently based on the height ofthe antenna
radialion centfr above ground so that they will be based. instead. on the height ofthe lowest
point a/the arltenna above ground. II [FCC 97-303, para. 47].

Howe~er, in the OET Bulletin 65 section 2, Prediction Methods, all fonnulas, examples,

and figures for: predicting exposure appear to be based upon "radiation center. 'I Therefore, the

'low height' antenna situation for which the Commission changed its rules for exclusion from a

routine evaluation, stiU could result in a OK, 'in compliance' result based upon following OET

Bulletin 65 of~asing predictions on the 'radiation center', when in fact there is an out-of­

compliance corditl0n. The Ad-Hoc Association is continuing to review OET Bulletin 65, so the

above exampl~s may not exhaust the under-estimating of exposure that can occur if OET Bulletin

65 is relied uPfln - for these reasons it should not be relied upon. These examples indicate that

even with the recognized expertise of the Commission, still significant oversights are possible, and

since the Commission has adopted the correct policy of acting "out of an abundance of caution"

[FCC 96-326, ;para. 92], it therefore should recognize tha.t its method5 may overlook key

con5ideratio~ and so recognize the importance and the reasonableness of states and local



jurisdictions adopting even more stringent prediction methodology than the Commission when

there is a scie~cebased approach supporing a more stringent methodology.

For the above reasons there should be no policy of rebutable presumption required of

states or local jurisidictions who seek to enforce protection of the general public or ofworkers,

and who Tequi~e measurements, and who use worst case predictions, even for 'facilities' the

Commission fihds do not need a routine evaluation.

C.2.2 Demo~trating Compliance with requirements to protect health aDd safety of

workers
,

The Cqmmissjon's guidelines define a level of exposure appropriate for workers who are
;

''ful(y aware 01the potential for exposure and who are in control 01their exposure. " [Note 1 to

Table 1 in 47 CFR Section 1.1310],

C.2.2;1 The ~efinirion of "in control" should include the elements of an RF health and safety

program listed!in the Occupational Safety and Health Administration (OSHA) letter to the FCC

dated March 1\ 1994 (and sometimes referred to as dated February 22,1994), in ET~Docket 93­

62. The Comrhission has stated, "Ifsuch a policy (on work place practices and procedures) were

to be instituted by the FederalGovernment it would seem more appropriate for OSHA itse/fto

promulgaute 11iS type 01rule. " [FCC 96~326J para. #33] By way of the above 1994 letter to the

Commission Jd in the public record OSHA has prumulgated its policy and has given guidance.

In this above 1~94 letter OSHA stated,
liThe .Ftc require its applicants to implement a written RFprotection program which

appropriately flddresses traditional safety and health program elements including training,
medical monitDring. protective procedures andengineering controls, signs, hazard assessmenrs,
employee inWJ~vement, and designated responsibilities for program implementation. "

Thcrefqlre, in accordance with the understanding ofthe Commission that it is appropriate

for OSHA to ~rovide a policy to guide what are appropriate work place practices to indicate what

is needed for workers to be ''fully aware ofthe potentialfor exposure and who are incon·trol of

their erposure.!" as part of measuring compliance, the OSHA RF health and safety program

elements listed! above in the OSHA 1994 letter are appropriate to mell81Jre in order to evalul\te

compliance that workers are "fully aware ofthe potentialfor exposure and who are in control Of

their·erposure."
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In addition, in accordance with the Conunission finding that it is appropriate for OSHA to

promulgate tile policies that can specify the "workplace practices and procedures" that would

define what is required for workers to be "fully aware of the potentialfor erpo!Ure andwho are

in control oftheir exposure," the additional OSHA requirement should be met that the effect of

such a.n RF health and safety program should be that persons exposed above the general

public/uncontrolled environment "would be protected by a program designed to mitigate any

potential increase in risk. tI [OSHA letter of 1994 noted above]. Therefore, the above RF health

and safety program elements can be evaluated and 'measured' according to the extent their impact

is "to mitigatepotenlial increase in risk.'

C.2.2.2 Accordingly, states and local jurisdictions can develop surveyor use other means to

measure the extent to which the OSHA RF health and safety elements are in operation and

effective for workers, whether employed or provide service to operators under contract. Of

course, Federal regulations allowing access to employee exposure and medical records

information shan apply, e.g. 29 CFR Section 1910.1020, "Access to employee exposure and

medical records, II and shall include provisions in 29 CFR 1910.1020(c)(3) allowing 'designsted

representatives' access to such records.

Furthennore, states and local jurisdictions may require operators to use what these

jurisdictionsflnd to be appropriate procedures to evaluate exposure "so long as they are based on

generally accepted scientific methods, " [FCC 97-303, para. 102J and are what a court of

competent juri$diction would find reasonable and within the requirements of47 U.S. C. Section

332(c)(7)(B). For example, GET Bulletin 65 edition 97-01 repons that one can estimate the

internal rate at which RF energy is being absorbed (the Specific Absorption Rate, IISARli) by

using fonnulas developed in studies by the Commission and the Environmental Protection Agency

I'that allaw a correlation to be made between the powerfed ino an AM antenna and the
potential current that will be induced in the body ojaperson climbing the antenna. This current
can be correlated with the appropriate limit on Whole-body absorpton specified by the FCC'5
guidelines andtherehy anc he used as a guideline jor the appropriate power reduction that an
A.A1 station must undertake when a person is on a tawer." rOET Bulletin 65, edition 97-01, page
59]
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Theretore states and local jurisdictions can make those regulations that will allow

monitoring to evaluate whether the above actions that the AM station "must undertake" occur., . .

Thus~; states and local jurisdictions may require using prediction methods that are equal to .

or more stringent than that provided in OET Bulletin 65 or its Supplement A.,
;

C.3. State and local jurisdiction regulations to establish workplace practices and procedures to

implement th, worker radioftequency ("RF") health and safety program elements to mitigate any

increase in potential risk due to higher worker exposure, and which elements the Occupational
,

Health and S~fety Admini&tration ("OSHA") told the Commission should be required l , and

regulations to monitor and otherwise measure the implementation and effectiveness of such

program elements, are beyond the jurisdiction ofthe Commission to review and potentially to
I

preempt beca~se:
i

C.3.1 The Cpmrnission has determined that, "Our NEPA responsibilities do not appear to
I

encompass is,*,um:e C?fspecific rules on workplace practices andprocedures, " and thus, "is

beyond the scope ofourjurisdiction," [FCC 96-326, para. 33].
I

C.3.2 The O~cupational Health and Safety Administration ("OSHA") had emphasized the

exposure limit! elements proposed by the Commission should be adopted as an improvement ofthe .

Commissions~ guidelines only ifthese limit element8 existed within the context of "a

comprehen.~iv~ RFprotection program, and part ofan employer's overall aU saff!~Y and health

program. 1'2; and by the Commission issuing its guidelines it has accepted that it is appropriate

that the above :OSHA conditions be met. Accordingly, it is appropriate for states and local

jurisdictions t~ regulate and monitor such programs which would thus not be subject to

Commission pteemption (also per #3.1 above).
i

C.3.3 It is unqer the jurisdiction of courts ofcompetent juridiction and not the Commission to

settle disputes ~rising over state or local jurisdiction regulations to determine ifCommission

licenseets are cpmpiying with Commission radiofrequency (RF) exposure guidelines, e.g. as given

in 47 CFR section 1,1310 (external power density exposure limits) and section 2.1093 (1nternal

rates ofabsorption ofRF energy), which pertain to power density and specific absorption rate

limits respectively. This is the view of the Commission's Local and State Govennent Advisory
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I •

Committee in its Reconunendation #5 ofJune 27 1997 TN fi d' h . .
, . s n mg t at the COrnnusslon should

refrain from further attempts to preempt state and local regulations is also supported by a

resolution ofthe fi5th Annu J C nfl .
. a 0 erence ofMayors 1M San Francisco, California June 20-24

1997 where it resoleved that it "Opposes the actions ofthe FCC which are designed to limit,'

remove, or ill anyw~ after the authority oj local governments (0 make decisions regarding the

placement, construction, and modification ofpersonal wireless j'ervice facilities, including

monopoles and tawers.

C.3.4. Information pertaining to the health and safety impacts ofRF emissions from any existinS

or proposed Commission licensed facility are relevant to actions that states and local jurisdictions

may need to take to "protect the public safety and welfare" as provided for in 47 U.S.C. section

253(b). Indeed, Section 253(b) states:

"Nothing in this section affects the authority ofa State or local government to impose, on

a competitively neutral basi!; and consistent with section 254 (Universal Service), requirements

necessary to preserve and advance universal service, prole« tbe pUblic safety aDd Welfare, ,.. 11

Thus, any reliance on Section 253 and preemption authority given in 2S3(d) to the

Conunission shall have no impact on the ability of states and local governments to requite the

providing of information and giving of testimony they find to be necessary to "protect the public

safety and welfare" since such requirements may not be preeempted by the Commission.

These actions are not only limited to approving a permit or zoning for a personal wireless

service facility, but also pertain to building code matters relating to attenuating signals and

informing persons, including the public and workers, of potential exposure dangers. That such

potential dange$ exist is documented in the letters from the federal health agencies3• and examples

are given by the Environmental Protection Agency which has reported biological effects with

potentially adverse outcomes below the hazard threshold of the Commission, for example. see the

EPA report. Biotogical Effects ofRadiofrequency Radiation. EPA-600/8-83"026F,

September,1984 Also note, the Food and Drug Administration (FDA) warned the Commission

that its guidelines "do no' address the indirect. but potentially harmful effects ofelectromagnetic

-11-
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interference ,with medical devices. These effects can induce failures in medical devices that can

CtlMst;~ or deatb/' [FDA to FCC letter ofJuly 17, 1996, ET Docket 93·62]. Therefore, in

order to help prevent injury or death due to the Commission's allowed exposure levels, it is

necessary for states and local jurisdictions to meet their responsibilities by assessing the nature

and extent otRF exposure and then to inform those potentially at risk to injury or death so

appropriate precautions can be taken. Thus, independent of approval of a permit, at hearings and

zoning meetibgs presentation ofhealth and safety issues is relevant and necessary for being

informed of p;otentiaJ hazards which a given land use request may cause and planning appropriate

mitigation adions. This applies to both pUblic places and exposure in the wMkplace. In

addition, for t;be Commission to prevent such presentation ofinformation would also violate

constitutionaUguarantees of freedom of speech and due process.

C.3.S The g~neral authority of section 253(b) for states to regulate to protect the public safety

and welfare e'i:tends to regulations of personal wireless services facilities. It should be noted that

Con.gress spedifically took note of 47 U. S.C section 332 pertaining to mobile services, and

decided that ~hile 47 U.S.c. section 253(e) provides that "nothing in this sec/ion (section 253)

shall affect th~ application ojsection 332(c)(3} fa commercial mobile services, U Congress also
,

decided that t~ere would be no no similar provision for 47 U.S.C. section 332(c)(7) where certain
i

preemption au~hority is given to the Commission regarding the placement, constructiQn,wd

modification ofpersonal wireless service facilities. Since there is no provision whatsoever in this

section that explicitly indicates the Commission has authority to preempt state jurisdiction of

"public health ~d welfare" and since Section 253(b) provides for such state authority, which the

Commission m~y not preempt, any preemption authority ofthe Commission in 47 V.S.C section

332(c)(7) does! not pertain to state "public health and welfarel
• regulations.

G.3.6. The Cdpunission may only preempt state and local jurisdiction regulations ofpersonal

wireless service facilities established lion the basis of the environmental effects of radiofrequency

emissions tl wh~n the regulations are within the area over which the Commission has jurisdiction,

and this excludes being able to preempt state and local jurisdiction regulations explicitly

established to protect public health, safety, and welfare. For example, in #3.1 above the



Commission'acknowledged it did not have jurisdiction to establish workplace practices and

procedures appropriate for RF health and safety programs - and accordingly, it is shown ~ove

that therefore the Commission does not have authority to preempt either state regulations
,

establishing ~uch programs or monitoring or otherwise obtaining measurement to evaluate such,

programs. Cbngress also expressed this intent in 47 U.S.C. section 253(b) as noted in #3.5

above,
,

C.l.7 The fi~ding in #3.6 is further supported by noting a description of the purposes and

functions oft~e Commissicm, as given in 47 U.S.C. section 153 and 154 do not indicate any
. ,

explicit respo!1sibility for setting health and safety regulations - including those for the general

public or for ~orkers,

C.l.S Two r~cent court decisions since passage of the Telecommunications Act of 1996 ("TeAll)

[Public Law lK>4-104, February 8, 1996], (but based upon events prior to TeA and not

considering TtA in their decisions) have found that,
I

"the FtC does not have the responsibility for public safety with regard to cellular

telephones as 'tts responsibiJitieoi' He in regu/atingjrequency standards... Therefore the FCC

cannotpreem~1 a state's power in the instant case (pertaining to whether cellular phones should

have warning labeJs)"4,S(bywayofrefereaQingllo4).

In a Telj;ent landmark case in the 1st District Appellate Court ofntinois it was dctennined

for a case hearp in March 1996 and modified in November 1996, both dates after the TCA of

1996went int4 effect, that,

"The Ft'C/Federal Communications Commission} regulates the frequency, channel
spacing, andpPwer limitations for cellular telephone use, The FCC also regulates who may
provi.<k cellular telephone services and how these service providers nttlSt structure their
bUJ·iness~3. There/ore, the FCC does not have the responsibilityfor public safety with regard to
celltJ~r teleph~ne.s as its responsibilities lie in regulatingjrequency standards. Accordingly,
since Congres& has not empowered the FCC to regulate cellular telephones with regard to health
effects andpu~lic safety, it has not regulated so pervasively as to preclude 51ate action on that
subject. Therefore, FCC regulations cannot preempt a state'~' power on the issue in the wtant
case, i.e. whet~er (.!ellular telephones are unsafe andpose an increased health risk to plaintiff'."

"We fi"d, however. that the Food andDrugAdministration (FDA) does preempt a state's
power over the· issues in the case at bar because the FDA directly regulates electronic productS'

-13-



The Commission should note that the above reference to Mtelecommunications items"

includes personal wireless services facilities. Thus Wright v. Motorola above would alsofindth.t

preemption o(bona fide health and safety regulation of personal wireless services base station

facilities is also not preempted by the Commissions rules.

The same logic applies to RF exposure standards to protect the public health and safety;

As noted in Verb v. Motorola, Inc and in Wright v. Motorola, Congress bas not given any

authority to the Commission to explicitly promulgate public "health and safety" regulations.

Indeed, the Commission has noted that. "EPA [U.S. Environmental ProteetionAgency] is

generally responsihle for investigating and making recommnulations with regard to

environmental issues. It [FCC 96.326].

While EPA advised the Commission that the 1986 RF exposure criteria ofth(t National

Council For Radiation Protection and Me.8suremcnts is to be preferred over the 1991 RF standard

of the Institute ofElectrical and Electronic Engineers (IEEE C95. 1-1991), EPA itself has not

promulgated a RF standard. Also EPA told the Commission that studies have obl!lervedadverse

health effects, including cancer in animals, below the hazard threshold upon whiclI the
-14-



Commission limits are derived, as noted in a letter ofEPA scientist N. Hankin of October 8, 1996

to D. Fichtcnberg [and attached to these commentsJ. Also, M. Nichols ofEPA confirmed to the

Commission in a January 17, 1997 letter that Mr. Hankin's comments were consistent with that of

the EPA Administrator and parties who thought otherwise had "incorrectly misconstrued" Mr.

Hankin's comments. Perhaps, it is the observation of these adverse effects at low levels of

exposure that has made it difficult for EPA to establish an RF standard; in any case, there is no RF

standard promulgated by the EPA. Likewise, the Food and Drug Administration has reported to

the Commission, lithe current state of scientific knowledge does not enable us to.offer a specific

alternative to the exposure levels in the new standard [proposed by the Commission and with

limits almost identical to that selected by the Commission], we do not believe this standard

addresses the issue oflong term, chronic exposures to RF fields. Detter to the Commission from

1. Gill ofFDA, Nov. 17, 1993]. Therefore, neither FDA nor EPA are prepared to promulgate a

RF health and safety standard addressing safe exposure levels.

Moreover, with regard to protecting the public safety, the Conunission is reminded that

the Food and Drug Administration has advised the Commission that,

IIWe wouldfirst like to point out thatyour proposedguidelinesfor evaluating the

environmental effects ofradio frequency do not address the indirect, hut potentially harmful

effects ofelectromagnetic interference wIth medical devices.. These environmental effects can

Induce failures in medical devices that call t;4use iNDO or death." [Jetter dated July 17, 1996,

from E.Jacobson, Deputy Director for Science, Center for Devices and Radiological Health, to
Richard Smith, Chief, Office ofEngineering and Technology, Federal Conununications

Commission}.

Indeed, as an example of how such interference can occur, the Ad-Hoc Association has

reported to the Commission, that an article written by H.Bassen, ofthe Food and Drug

Administration reported that for a certain model of an apnea (breathing cessation) monitor, it was

shown, 'Ithat this model was extremely susceptible to interference from fields prtxhlced by mobile

communications base stations up to 100 meters aw~. and by FM radio broadcast stations over

one kilometer away." Also, Bassen commented on ventilators that,
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"Ventilators are medical devices that are used to control or assist the mechanical

ventilation of a patient's lungs. These devices can be used to pro....ide acute or chronic respiratory

therapy to patients in the hospital, in their borne, ... ". Further, that, ventilators could be stopped

when exposed to RF fields with electric field strengths from less than 1/2 to as low as 119th of

that considered 'safe' by the Commission. Likewise, at field strengths allowed from Commission

base station transmitters, malfunction ofelectrically powered wheel chairs has been documented.

Thus, limits allowed for by the Commission may cause death by those using apnea machines,

ventilators, or wheel chairs. In addition Bassen noted that at levels allowed by the Commission

persons with hearing aids are expected to have interference.

(in H.Bassen, IIRF Interference of medical devices by mobile communications transmitters," in

Mobile Communications Safety, ed. N.Kuster, Q.Balzano, lLin, published by Chapman & Hall,.

New York. 1997, pg. 65·94]. AJso, regarding hearing aids, it was reported at a 1992 Dublin

conference of COST (European coopera.tion in the field of science and technical research) that

annoying interference to hearing aids due to cellar phone base station transmission levels of8M

signals (near 900 I\ffil.) occurred at about lIIOth of electric field levels considered 'safe' [see Ad­

Hoc Association Petition ofFCC 96-326 at page 16 and footnote 77],

Accordingly, the I'field" has not be so pervasively occupied by federal health and safety

agencies as to preclude states and local jurisdictions inacting their own RF health and safety

standards, and it is clear that only considering electrical interference issues, there is sound

evidence for expecting that states and local jurisdictions will need to study and implement

measures to protect certain of its population from death due to medical device failure, and to

protect the quality of life of its many residents using hearing aids.

With regard to 47 U S.c. 332(c)(7)(B)(iv), while referring to environmental effects of

radio frequency emissions, there is no mention whatsoever of the Commission being authQrized·to

issue explicitly.health and safety rules, as noted in Verb v Motorola above.

Therefore. the same rationale as Verb v. Motorola applied to Com.mission regulations

pertaining to portable phones and which found "Congress has not empowered the FCC to

regulate cellular telephones with regard to health effects andpublic safety, II so to Congress has
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not ernpower~ the Commission to regulate wireless transmitter facilities "with regard to health

effects and public safety. II

By ext~nsion the same logic applies to the Commission lacking authority to preempt public

safety, includirys health, regulations pertaining to protecting the general public from RF

irradiation, and pertaining to worker RF health and safety programs to protect them from

increased potential risks from RF irradiation - at least prior to the TCA.

C.3.9 Since pAssage of TCA., state and local jurisdiction regulations based uponproteeting the

public safety aad welfare were further protected in Section 253(b) from preemption by the

Commission, and no mention by Congress was made ofthe Commission's being ~le to preempt

health and safety regulations was given in Commission preemption provisions over personal
I

wireless service facilities regulations in 47 U.S.C. 332(c)(7)(B)(iv)-(v) ("Paragraph 7iv-v") .. for

indeed, as noted above, there is no indication by Congress in the sections indicating the purposes

and functions ~f the Commission that it sought to give the Conunissionion· preemptory authority

over health and safety matters - subjects about which the Conunission itself says it ha5 no

expertise and for which Congress provided no expertise.
I

C.l.tO. For the preemption authority given the Commission in Paragraph 7iv-v, the rules of

statutory construction require it be interpreted so as to find the provision to be constitutional.

Since Article 1iSection 8 of the Constitution requires statlltues to be "necessary and proper"­

Paragraph7iv-~ would be unconstitional if it were interpreted as Congress giving preemptory

authority to the Commission over public health and safety regulations when such authority was

not stated in the purposes of the Commission and for which the Commission has no expertise.

Accordingly, when in Paragraph 7iv..v we find preemption authority of certain state orlocaJ

jurisdiction reg~lations established "on the basis of the environmental effect5'ojradio frequency

emissions" it must be understood that tnese are effects about which the purposes and functions of

the Commissio~pertain - e.g. the environmental effects ofRF that pertain to "regulating

frequency standards"4 that permit the efficient and effective transmisgion oftelecoITUllunication

signals, withou~ causing interference or other signal problems.
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C3.II There is evidence that the Commission has in fact significantly mis-understood and mis..

interpreted the RF directives by the Federal health regarding what should be in. the Commission's

guidelines; tllisfurther supports that the constitutionally required "necessary and proper"

requirement of the statute would not be met ifone interpreted and implied that "environmeirtal

effects" included explicit health and safety effects. Evidence that the Commiasion haamis­

understood or mis-interpreted Federal health agency RF directives ofwhat should be in the

Commission's standard include:

C3.11.1 Commission states with respect to its new rules on exposure limits that,

"The basisjor these limits, aswe// as the bastsfar the 1982 ANSI (American National

Standards Institute) limits that the Commission previously specified in our rules, is an SAR· .

(specific absorption rate) limit of4 watts per kilogram." [FCC Rule and Order 96-326,. paragraph

3]

C.3.1l.2 However, federal health agencies in their communications with the CommisIlIion on the

mauer of the Commission's radio frequency emis"ion rules [FCC EY Docket 93.62, and pee
Rule and Order 96-326] have reported there are reports suggesting potentially adverseeffeets

.below thisievel, and these communications justifY state and local jurisdietionsseekitls ways to .

mitigate effects and which would be compatible with federal requirements. For example,

(1) In November 9, 1993, Margo Oge, Environmental Protection Agency ("EPAI!)

Director, Office ofRadiation and Indoor Air, wrote the Conunission concemingthe Institute,of

Electrical and Electronic Engineers RF safety standard IEEE C9S.1·1991 standard (adopted by

the ANSI in 1992). This standard (as well as that adopted by the Commission) bas a hazard

threshold of an SAR of4 watts per kilosram ofbodyweigbtand claims that below itsma:xlrnQi'rl

permissible exposure limits "a person may be exposed without harmful effect" [IEEE C9S.1-1991

page 10]. This claim, M.Oge wrote, is "unwarranted because the adverse effectsleveitn the

1992 ANSI/IEEE standard is basedon a thermal effect. " [page 3 ofM. Oge letter in CommiseioJi,

ET Docket 93-62], Yet, the Commission ignored the advice ofEPA and chose to makelEEB

C95.1-1991 effective in its entirety from August 1996 at leut through August 1997 for Part 24

Personal Communication Services. In the Comments included with the M.Oge letter is the
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